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the department shall issue a permit if the applicant proves by a
preponderance of evidence that the following criteria are met:

(a) (i) there is water physically available at the proposed
point of diversion in the amount that the applicant seeks to
appropriate; and

(ii1) the water rights of a prior appropriator under an existing

water right, a certificate, a permit, or a state water reservation

will not be adversely affected. In this subsection (1) (a) (ii), adverse

affect must be determined based on a consideration of whether water

can reasonably be considered legally available during the period in

which the applicant seeks to appropriate, in the amount requested,

based on the records of the department and other evidence provided to

the department. Adverse affect is the lack of the legal availability

of water. hegal—availability Adverse affect is determined using an

analysis involving the following factors:

(A) identification of physical water availability;

(B) identification of existing legal demands on the source of
supply throughout the area of potential impact by the proposed use;
and

(C) analysis of the evidence on physical water availability and
the existing legal demands, including but not limited to a comparison
of the physical water supply at the proposed point of diversion with

the existing legal demands on the supply of water in consideration of

the limitations of 85-2-401(1) .




effeetmustbe determined basedona considerationof—an applicant's
plan for the exercise of the permit that demonstrates that the

applicant's use of the water will be controlled so the water right of

a prior appropriator will be satisfied;



